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Avoiding the
issue?

Even some of Iberia’s biggest
businesses are still not
properly addressing the issue
of compliance, yet lawyers
sometimes face the challenge
of convincing them that

their reputation could be at
risk — meanwhile, doubts
persist about the wisdom

of acting as external legal
advisers to clients’ compliance
committees

There are still many companies
- even among the largest market
players — that have, as yet, failed
to fully get to grips with the
issue of compliance. And even
among those that are taking the
issue seriously, lawyers report
that many are starting from
scratch in terms of developing
compliance programmes. While
this suggests that law firms have
an opportunity to cash in on what
is a relatively untapped market,
the problem remains that many
businesses in Iberia are still not
completely convinced of the need
to be compliant. This is despite
the fact that they are running the
risk of severely damaging their
reputation, or even worse, going
out of business altogether.
However, the most
sophisticated companies are not
only ensuring they are legally
compliant, but they are now
taking the next step and consulting
lawyers on how to foster a
culture of compliance within
their organisation. Meanwhile,
some organisations are setting up
compliance committees — acting as
an external legal adviser to such
bodies is a potential source of work
for lawyers, though when entering
into such situations, it is important
that they exercise considerable
caution. As some lawyers warn,
law firms that advise companies’
compliance committees need to
ensure that they do not potentially
leave themselves vulnerable to
being held liable for any breaches
of regulations by their client.
There are many major
companies that are only just
beginning to address the issue of

compliance, according to Ester
Navas, partner at Baker McKenzie.
“There are a lot of big companies
that need to work from zero,” she
says. Ontier partner Ramon Ruiz
de la Torre says that, to effectively
advise clients on compliance, it

is necessary to have a “tighter
relationship” with them, so as

“to get close to your client and
understand what they need”. He
adds that, if companies are going to
have a compliance programme, it is
important that they comply with it,
as if they do not, the consequences
could be worse than not having a
compliance programme at all.

Culture of compliance

Some large multinational
companies, such as IBEX 35
companies, want to move from
“compliance in only the legal sense
and more to cultural compliance”,
says Eversheds Sutherland Nicea
partner Maria Hernandez. For
other clients, it is important for
law firms to explain to boards of
directors about “the value of a
culture of compliance”. She adds:
“For example, research has shown
that companies that are declared
ethical outperform the rest of their
market competitors.” However,
Hernandez adds that it is not
possible to completely eliminate
all compliance-related risk. Baker
McKenzie partner Cecilia Pastor

says that a business that is not
sufficiently compliant will lose
business. She adds that when it
comes to expanding into new
jurisdictions, businesses that are
not compliant with local rules and
regulations often need to make the
decision to not go into the market
in question.

Another concern for companies
looking to expand abroad is that,
while adapting their compliance
programme to meet international
standards, it is also important
that local compliance risks are
identified, according to Deloitte
lawyer Borja Almoddvar. He adds
that computer programmes are
being developed that manage
compliance. According to
Almoddvar, compliance officers
need more visibility within
companies. “Companies need
to find a way to develop this
visibility,” he adds.

The concept of compliance
is extremely broad and affects
the functioning of businesses’
day-to-day operations, explains
Ashurst Madrid managing
partner Maria José Menéndez.

She continues: “There is no single
effective method of having good
compliance, businesses have to be
very vigilant and this can involve
creating supervisory bodies.”
Menéndez adds that organisations
also have an opportunity to embed
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Spain: What steps should clients take in order to be proactive on the issue of
compliance?

“Clients should understand that corporate compliance is not a nasty code of
useless burdensome rules restricting the company’s activity, but a new culture that
the company should embed in order to be capable of delivering more sustainable
profitability on a long-term basis.” Leopoldo Gonzalez-Echenique, consultant,
Herbert Smith Freehills

“Clients should be proactive in adapting their structures and organisations to the
new regulations that will come into force. For example, regarding the new European
Data Protection Act, some companies are doing a preliminary GAP analysis in order
to implement all the measures required before May 2018.” Alvaro Marco, director of
legal department (Madrid), BDO

“Organisations should design and approve corporate compliance programmes
according to the Spanish Criminal Code requirements. The governing body and the
top management should demonstrate a firm commitment with regard to a culture
of compliance. The organisation should entrust to a body with self-governing powers
the supervision of the functioning and effectiveness of the compliance programme.
The programme should assign compliance roles, functions and responsibilities to
every member of the organisation. Organisations should ensure that everyone is
competent through appropriate education, training or experience.” Emilio Moyano,
senior associate, Ramdn y Cajal Abogados

“To implement a corporate compliance programme, clients need to create a
programme that includes a manual and a whistle-blowing system, as well as a

control structure in order to follow up the implementation of the policy. However,

once the risks are analysed and policies implemented, it is essential to carry out
training. Ethics and transparency should be key elements in companies.” Anahita j
Tarrega, partner, Marimén Abogados

“Develop a top-down compliance system, with real commitment from the
management and board of directors - this should be spread across the organisation

in a way that can be proved before the courts. Second, establish a compliance ‘
system based on generally accepted standards. Although those standards should be
taken only as a guide to building adequate compliance systems for each organisation
—a ‘copy-paste’ approach is not the solution.” Francisco Javier Carbayo, partner,
Deloyers Abogados

compliance officer, compliance
committee or external advisers can
be held responsible for offences
committed by other employees

or managers, provided they have
fulfilled their responsibility in the
area of compliance.”

Training sessions
Pastor says that there is a trend for
clients’ requirements in relation to
compliance to change. She adds:
“The requests are changing, it
used to be the basic ‘can you audit
this?” Now, it’s increasingly ‘can
you do a training session?” We're
going from design to deployment”.
Another partner remarks that it
is important that clients consult
lawyers on their compliance
programmes rather than simply
“cutting and pasting a compliance
programme from the internet”.
Another problem that has been
observed by some lawyers is
clients entering joint ventures with
partners in other jurisdictions, but
then only one of the joint venture
partners educating their own staff
about compliance issues, with the
other partner failing to do likewise.
Compliance officers in
companies in Spain often lack
sufficient authority, according to
one partner. “I've never seen a
compliance officer in Spain with
the authority to stop business,”
the partner says. “I've never seen
a compliance officer say 'no’ to
the CEO.” However, another
partner remarks that the Spanish
criminal code will change this
situation. Compliance should
be an imperative for business
because they “cannot afford to do

compliance into the automation of
their businesses, though this can be
challenging.

Hernandez says that one
opportunity for lawyers is to act
as “external members” of clients’
compliance committees where the
lawyer acts as an adviser on “best
practices”. In such instances, it
is important that there is a clear
“dividing line between those who
are part of the decision-making
body and those who act as an
adviser to the decision-making
body”, according to Pastor.
Almoddvar says that a lawyer
can advise a compliance ofticer/

committee in order to recommend
what to do in relation to each
matter, but they should not make
decisions on behalf of them. He

bad business”, according to one
lawyer. Law firms also warn that
there have been recent cases where
clients have had to close businesses

adds: “As the public
prosecutor says, you
can externalize some
of the compliance
function, but not

all.” Almoddvar says
that, from the point

of view of criminal
responsibility, “only
those who actively
participate in an offence
can be held liable”. He
continues: “Neither the

“ Companies that
are declared ethical
outperform the

rest of their market
competitors. ,,
Maria Hernandez
Eversheds Sutherland
Nicea
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One of the major
opportunities
for law firms in
Portugal relates to
advising clients on
the creation and
implementation of
compliance policies
and programmes,
namely in relation
to combating money
laundering and
terrorism financing, as well as
the issue of data protection, says

‘ ‘There is no single
effective method of
having good compliance,
businesses have to be
very vigilant.

Maria José Menéndez
Ashurst

in foreign jurisdictions because of
compliance issues, even though
the businesses were profitable

enterprises.
Clients are turning to law
firms to ask for training on how to

MLGTS partner Tiago Félix da
Costa. He adds that there is also
significant work for law firms

Corporate compliance annual re

health and telecommunications
where regulation is increasing.
Meanwhile, the European
Union’s General Data Protection
Regulation (GDPR) will bring
about dramatic changes related to
data protection and privacy. Félix
da Costa also says that “unlike in
Spain, Italy and other countries,
Portugal does not have a clear
definition of how companies’
liability should be exempted
if they prove to have adequate
compliance programmes”.

Hugo Rosa Ferreira, partner at
PLM], says that there is generally
an increasing awareness of

deal with “dawn raids”, says one
partner. “This can involve training
receptionists, for example, on what
protocols to follow,” the partner
adds. “For example, it's important
that clients do not destroy
information.”

Portugal: Fight against terrorism
Contentious matters relating

to compliance will increase in
Portugal, according to Uria
Menéndez-Proenca de Carvalho
partner Nuno Salazar Casanova.
He adds that this will be partly
due to new measures introduced
by the Bank of Portugal following
the global crisis, which had a
severely damaging effect on the
Portuguese banking sector. He
adds that compliance matters
related to financial institutions and
the “financing of terrorism” will
also be a feature of the market in
future.

There is an increasing number of
new laws that require companies
— particularly those in the energy,
banking, capital markets or
insurance sectors — to adopt
“written compliance mechanisms
and compliance programmes,
the infringement of which may
imply the assessment of severe
penalties and ancillary sanctions,”
says Sofia Ribeiro Branco, partner
at VDA - Vieira de Almeida. She
adds that using compliance as a
“defence tool is a new hot topic
for lawyers, as sanctions may be
significantly reduced (or maybe
not imposed) if companies succeed
in demonstrating they have strong
compliance programmes which
they implement and enforce”.

in regulated industries such as

the importance of compliance

Portugal: What are the biggest opportunities for law firms in the area of
corporate compliance?

“There has been a substantial increase in the regulations applicable to corporations
operating in specific areas of activity, such as energy, telecommunications, IT, health,
and data protection. But there is also increasing demand for legal services relating
to specific corporate regulations, such as minority shareholders’ activism, corporate
governance, trade with related parties, prevention of money laundering, and groups
with companies based on different jurisdictions.” Alexandre Jardim, partner, Pbbr

“Today’s business world increases the need for companies to adopt credible
corporate compliance policies. Portuguese companies still have a long way to go on
this matter, since most of them still see compliance as a strictly banking and finance
matter or as an investment that does not pay off. In the last few years though,
companies have increasingly been held liable by courts for not taking enough
preventative measures, for example, or for not implementing adequate surveillance
mechanisms. This has been a growing concern for enterprises and this generates
business opportunities for law firms.” Alberto Galhardo Simdes, partner, Miranda &
Associados

“There are plenty of events that may affect compliance affairs and create new
opportunities. An event which has had a considerable impact on compliance
matters is the UK vote for Brexit, which will certainty have significant regulation and
enforcement repercussions for compliance professionals the world over for years
to come. The increasing use of technology and the focus on corporate culture and
behaviours, standards of corporate governance and the role of leadership are also
pressure points.” Joana Andrade Correia, senior associate, Raposo Bernardo

“The Portuguese market has strong links with the Spanish market, with cross-border
operations. The growing importance of compliance in Spain — first with the changes
in the Spanish Criminal Code in 2015 and the interpretation of the Spanish Public
Prosecutor Office (“Fiscalia General del Estado”) — should have a strong impact

on Portuguese companies. If the compliance requirements of the American and
British markets are there for a few years, the rush for compliance policies in Spain
will imply important changes in branches located in Portugal and also in Portuguese
companies. However, until now, Portuguese companies are not yet sufficiently
committed to establishing strong and effective compliance policies.” Pedro Duro,
counsel, Campos Ferreira, Sa Carneiro & Associados
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Spain: What are the biggest opportunities for law firms in the area of
corporate compliance?

“Clients are increasingly demanding law firms to confirm that the programmes they
are implementing in their companies comply with all legal requirements and are
likely, in case of dispute, to be recognised by courts as effective in terms of ensuring
that any eventual criminal liabilities are avoided. Law firms are currently reinforcing
their teams specialised in this area. The focus is to adapt to the real needs of the
client when assessing the right way to implement such programmes.” Alfredo
Guerrero, partner, King & Wood Mallesons

“The implementation of criminal prevention models or systems — called criminal

compliance or corporate defence programmes - due to the fact that they have to
meet some minimum requirements in order to prevail in front of the courts. Once
this first stage of the corporate defence programme has been implemented, the |
second step involves helping clients to build an ethical business culture, which |
respects the law, in general terms, not only in terms of avoiding criminality.” Pedro |
liménez, managing partner (Sevilla office), Lener !

“Corporations need to implement criminal compliance programmes in order to

instill a culture of regulatory compliance within the company. This presents a great |
| opportunity for law firms, our objective being that our clients transmit confidence,
| security and transparency in the development of their business.” Mariana Ladaga,
| associate, RCD - Rousaud Costas Duran

“Companies are more and more frequently having to appear before the courts as
they are regularly prosecuted because of crimes related to non-compliance. In such

| cases, it is important to note that compliance programmes that are duly implanted

| and observed can exempt companies from criminal responsibility. As a consequence,

| in Spain we believe that the biggest opportunities for law firms are those related

i to the implementation of compliance management systems through compliance

i programmes.” Fernando A. Martin Martin, partner, Loyra Abogados

|

|

“Compliance is part of Spanish economic and legal reality and plays an important
role in companies. The opportunity and the goal should not only be to prevent the

| company from being held legally responsible and condemned [for non-compliance),
but also to establish ethical corporate compliance programmes.” Xavier Casals,

| partner, Casals Advocats

However, there is not a real
“compliance culture in Portugal
within small and medium-sized
enterprises,” according to Tiago
Ponces de Carvalho, lawyer at
Abreu Advogados. He continues:
“There is a lack of concern
about compliance and it can be
difficult to demonstrate to clients
that, in addition to image and
reputational damage, there could
be an economic problem in the
sense they could suffer financially
due to non-compliance.” Ponces
de Carvalho adds: “Nevertheless,
it is quite clear that adequate
legal advice, internal audits and
appropriate training are the right
tools to overcome that initial kind
of reluctance.”

Lack of enforcement
Carlos Pinto Correia, partner
at Linklaters, says the crisis
has shown that there was a
widespread “lack of compliance
and checks and balances”. He adds
that, as a result, there has been a
rise in litigation involving disputes
between companies and regulators,
shareholders, customers and
auditors. Pinto Correia also says
that there have been few court
decisions in which fines have
been applied for non-compliance:
“There is a lack of enforcement and
there is no culture of shareholder
activism [in Portugal].”

New regulations on data
protection and new regulations
on money laundering are the
two recent major milestones
in compliance, according to
Paulo de Sa e Cunha, partner

in Portugal. He continues: that have relationships with at Cuatrecasas. “Consequently,
“Regulators are more active in the banks in Angola in that there clients face the challenge of ’
fight against ﬁnancing criminal can be “problems with KYC preventing reputational damages,
activities — also, board directors information”. The partner adds: for example, perhaps relating to
need to know there are new “Portuguese banks have to the spread of information on social
regulations and they need to be identify the origin of

fully compliant.” Rosa Ferreira funds and they have

adds that anti-money laundering to ensure subsidiaries

considerations are becoming are aware of the origin “Regulators are

increasingly important to law of funds.” Lawyers say more active in

firms and that, when engaging there have been cases of f .

with clients, the ‘Know Your US banks looking to buy the fight against

Customer’ (KYC) process - as banks with subsidiaries financing criminal

well as identifying the Ultimate in Angola but have had activities. J

Beneficial Owner (UBO) —is to abandon such deals H R F .

crucial. According to one partner, because of uncertainty Ugo Rosa Ferreira

the issue of KYC is a particular related to the KYC PLM)

problem for Portuguese banks process.
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media,” he says. Clients need to
see compliance programmes as
“potential litigation problems,” Sa
e Cunha adds. It is for this reason,
according to one partner, that
litigators are “in a better position
[than lawyers from other practice
areas] to evaluate compliance
risks”.

CCA Ontier partner Henrique
Salinas says that, in cases of
suspected non-compliance,
regulators want to “really check
there is a compliance programme,
because then they could

Cuatrecasas

potentially say the business did
not act in accordance with your
own compliance programme”.
However, Salinas adds that
smaller companies often complain
that they have to comply with
many onerous regulations that are
not really applicable to smaller
businesses. Despite this, Salinas
says that businesses that are not
compliant face reputational risks
as well as potentially having their
company shut down.

The law in relation to
compliance is much clearer in
Spain than it is in Portugal,
according to Sa e Cunha. “In
Portugal, we try to block liability,
but in Spain the law helps
litigators,” he adds. One of the
key issues related to compliance
is that, especially with regard to
financial institutions, “compliance
doesn’t generate revenue,”
says one partner. “So there is a
constant stress between business
and compliance — another major
struggle is the culture, you need
to train staff in compliance.”
However, the partner adds that if
clients believe that by not-being
compliant they will be able to
generate more revenue, they

‘ ‘ Clients face the
challenge of preventing
reputational damages.,,
Paulo de S& e Cunha

should be warned that if they are
found to be non-compliant by a
regulator that extra revenue could
be “clawed back”. In addition,
the partner says there is a lack

of enforcement in relation to
compliance in Portugal, partly
because there are few prosecutors
specialised in the relevant fields
of financial crime. Meanwhile,
Salazar Casanova says that the
majority of companies in Portugal
are small and medium-sized
enterprises, so it can be difficult to
“convince them to spend money
on compliance”.
With regard

to the issue of
how smaller
companies are
impacted by
compliance,
another partner
remarks that

“60 per cent of
the rules may
not make sense
[for smaller
companies] - the
laws are not tailored to all types of
companies”.

e first step for clients
concerned about the issue of
compliance is a risk assessment,
one partner explains. “Clients have
to understand the specific risks
associated with their industry — the
main problem is in less regulated
sectors where it can be difficult
to sell compliance to clients.”
Directors need to understand that
being a member of a board is a
“risky business”, lawyers say.
“We need to explain to directors
that they are personally liable for
fines imposed on a company -
for example, fines in relation to
breaches of labour rules.”

The risk of facing litigation
- as well as financial risks
and reputational risks — are
“increasing every day,” lawyers
say. Furthermore, there is a lack
of “adequate early detection”
of potential compliance-related
risks. In addition, businesses
that are non-compliant are at
risk of a backlash from their
clients, with customers likely to
be less collaborative if they find
out about regulatory breaches,
lawyers warn.

Corporate compliance annual report

Spain: What are currently the
biggest compliance-related risks
clients face?

“Not having a corporate compliance
model implemented may mean not
having identified the risks a company
may be facing in the performance of its
business activities and consequently,
not being completely compliant with the
law. Infringements of the law may imply
civil, administrative and labour-related
liabilities, while criminal liability is one
of the most significant risks companies,
its directors and employees may be
facing. Having a tailor-made corporate
compliance model significantly reduces
the risk of liabilities emerging.” Vanessa
Fernadndez Lledo, partner, Gémez-Acebo
& Pombo

“Any company, regardless of its size,
nature or business activity, needs to be
provided with a compliance management
system that is proportional to its risks

and facilitates the spread of a compliance
culture. In Spain, the amendments to

the Criminal Code made in 2010 and

2015 include an obligation for all Spanish
companies to have a model for identifying,
preventing and managing criminal

risks in a proper way. In this regard,
organisations need to understand that a
suitable compliance management system,
proportional to its internal and external
circumstances, may be able to identify

all kinds of risks if it is correctly deployed
and regularly updated.” Alain Casanovas,
head of legal compliance services (Spain),
KPMG Abogados

“Legal entities have criminal liability and
are likely to be accountable for the crimes
committed by directors and/or employees
of the company. Such criminal risks are
likely to be reduced and/or eliminated

by implementing a criminal compliance
programme.” Xavier Altirriba Vives,
partner, Roca Junyent

“The biggest compliance-related risk

in Spain is the criminal liability of legal
entities and the new European regulation
related to privacy and data protection. In
addition to that, companies who outsource |
part of their services face an additional
compliance risk because they could

be seriously harmed by a third party’s

failure. All these compliance-related risks
could imply serious consequences for a
company and its directors, with serious
penalties, economic fines and reputational
damages.” Nieves Briz, partner, Jausas
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